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RESTRAINING ORDERS

“Paper Thin Protection”

INTRODUCTION

Victims of domestic violence need protection from those who may harm them.  The court can

issue restraining orders, which are designed to protect domestic violence victims from further

abuse by perpetrators.  The Grand Jury is concerned that these orders, without accompanying

safeguards, may provide a false sense of security to victims and their children.  Often they may

increase the possibility of further abuse.

 To examine how effective restraining orders are in protecting victims of domestic violence, the

Grand Jury looked at the problem from three perspectives:  the victim’s understanding of the

seriousness of the crime; the District Attorney’s responsibility for the prosecution of abusers; the

role of law enforcement and the availability of resources in the community.  The Grand Jury

initiated this inquiry to determine whether this combination of efforts offers women and their

children the protection they need to ward off future abuse or whether it may make them more

vulnerable to continued domestic violence.

ORIGIN

A current grand jury inquiry of women’s shelters in this county led to a concern about the plight

of battered women and to an investigation of measures in place to protect them from the fear of

continuing domestic violence. Although men may also become victims of abuse from a spouse or

domestic partner, this report will be focusing on women and their children. To determine the

degree of safety restraining orders provide, it is important to understand the different types of

restraining orders, the procedures for obtaining restraining orders, the enforcement of these

orders, how they actually protect victims, and community resources available to support victims

and their families.

AUTHORITY

California Penal Code §925 states: “The grand jury shall investigate and report on the operations,

accounts, and records of the officers, departments, or functions of the county including those

operations, accounts, and records of any special legislative district or other district in the county
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created pursuant to state law for which the officers of the county are serving in their ex officio

capacity as officers of the districts.”

California Penal Code §925a states: “The grand jury may at any time examine the books and

records of any incorporated city or joint powers agency located in the county.  In addition to any

other investigatory powers granted by this chapter, the grand jury may investigate and report

upon the operations, accounts, and records of the officers, departments, functions, and the

method or system of performing the duties of any such city or joint powers agency and make

such recommendations as it may deem proper and fit.”

METHOD

• To understand the role of the victim, the Grand Jury interviewed adult victims of

domestic violence and reviewed current literature regarding domestic violence and its

impact on children.

• To understand the role of the legal systems in this process, the Grand Jury conducted a

roundtable discussion with members of the Domestic Violence Task Force, (the Domestic

Violence Investigator and the Victim Witness Program Director) and the directors and

legal assistance teams from both county women’s shelters.  We also had an interview

with the District Attorney of San Luis Obispo County (DA). In addition, we reviewed the

DA’s protocols for the prosecutions of domestic violence crimes. (Bibliography #8).  We

also held an interview with a family law attorney who specializes in domestic violence

cases.

• To understand the role of the Probation Department in dealing with convicted domestic

violence offenders, we interviewed a member of the San Luis Obispo County Probation

Department.

• To obtain a perspective on efforts aimed at batterers, we conducted an interview with the

director of one of the abusers’ group (Men Helping Men).

• To understand the role of law enforcement in this process, the Grand Jury:

 surveyed all police and sheriff departments in this county regarding domestic

violence restraining order enforcement procedures (Appendix A),
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 reviewed police protocols for dealing with domestic violence incidents and with

violations of existing restraining orders,

 checked on training courses available at Peace Officers Standards & Training

commission (POST) and on the internet at http://www.post.ca.gov/training,

 examined California Law Enforcement Telecommunication System (CLETS) and

Domestic Violence Restraining Orders System (DVROS)

 researched literature about recent changes in law enforcement procedures

regarding arrests, firearms, and police discretionary powers, and

 reviewed current state legislation pertaining to recent changes in domestic

violence protocols.

NARRATIVE

Definition of Domestic Violence:

Domestic violence is defined as any type of physical abuse, including hitting, kicking, shoving,

choking, hair pulling, throwing objects, sexual assault, breaking into a victim’s house or

workplace, and stealing or destroying a victim’s property. Also under the rubric of domestic

violence is verbal abuse which may include threatening harm or murder, defaming a victim’s

character to family, neighbors or employers, and harassing or obscene phone calls or emails.

Other forms of abuse involve stalking and excessive controlling behavior, such as cutting off the

use of the family car, checking accounts and credit cards as well as attempting to isolate the

victim from relatives and friends.

The Effects of Domestic Violence on Children:

Domestic violence is a family matter.  When incidents of violence are witnessed by children, a

myriad of psychological and emotional effects can occur.

• Children witnessing the violence may imitate the batterer and become aggressive in their

behavior toward others.

• Children may feel threatened when observing violence and assume the victim role in their

own lives.

• Children may become fearful and anxious with the perpetrator, believing they will be

physically abused.
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• Children may assume they are responsible for the abusive incidents and carry the guilt

into later life.

• Children may become the protector of the victim and be more at risk for physical abuse

themselves.

• Children may align with the batterer and show hostility and/or disdain for the victim.

• Children may suffer from sleep disturbances, nightmares and bed-wetting, thumb sucking

and other regressive behavior.

• Children may develop inappropriate social skills, become isolated and withdrawn.

• Children may have problems in school due to lack of concentration.

• Children have even been maimed or killed by the batterer as a reprisal for a parent getting

a restraining order. (See Bibliography)

Children of families who have domestic violence incidents are required to be reported to county

Child Welfare Services in accordance with California Penal Code 11166 (i).

Types of Restraining Orders:

EMERGENCY PROTECTIVE ORDER (EPO)

• Police officers respond to 911 calls to determine whether there is an immediate or present

danger or a recent incident or threat of abuse.

• Police officers can call a judge at any hour of the day or night to obtain an EPO.

An EPO is a form of a no-contact or a peaceful contact order.

• An EPO becomes enforceable when police inform the restrained party and provide the

protected party with a copy of the order.

• An EPO is valid for five court days or seven calendar days (whichever is shorter) until a

hearing is held.  (Appendix E, EPO)

TEMPORARY RESTRAINING ORDER (TRO)

• A victim applies to Family Court after submission of written affidavit stating reasonable

proof of an act or threat of past domestic violence.

• The court can make this ruling ex parte, i.e. without giving the alleged offender the

opportunity to appear in the court and contest the order.

• The court must schedule a full hearing within 20 days (the duration of the order).
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• The order and notice of the hearing must be served on the restraining party for it to

become enforceable. (Appendix C, TRO).

ORDER AFTER HEARING (OAH) or PERMANENT RESTRAINING ORDER

• After a full court hearing, the court may issue a permanent restraining order, termed an

Order After Hearing, which can last up to three years and can be renewed.

• If the restrained party appears at the hearing, he is considered to be served with the

court’s order.  If not, the OAH may be extended, and a copy is mailed to the party’s last

known address.

• If the OAH is different than the TRO, the restrained party must be personally served.

• A lifelong restraining order may be granted anytime during the three years without new

offenses.  The victim need only state a continuing fear of the batterer.

• Family Court, upon issuing a restraining order, may include child custody, child support,

visitation orders, and property decisions.

CRIMINAL PROTECTIVE ORDER (CPO)

• Criminal Court can issue a CPO during prosecution and as a condition of probation.

• Copies of the CPO must be given to the victim, the defendant, local law enforcement, and

the prosecutor.

• Restraining orders issued as part of the defendant’s condition of probation for a domestic

violence-related crime expire when the probationary sentence ends (a minimum of three

years).

Application for Restraining Orders:

Women’s shelters are a source of help in this process.  Bilingual brochures and Legal Assistance

are available at both shelters to provide victims with information that can guide them through the

reporting process.

Once a victim has an EPO, she can apply to Family Court for a TRO.  Help in this process can be

obtained either from Legal Assistance, a private attorney, or by downloading forms from the

Internet.  After the judge signs the TRO, it is entered into a statewide database (CLETS) by 5:30

pm of that day.  Copies of current orders are kept in the victim’s possession at all times.
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Terms and Conditions of Restraining Orders:

The abuser may be ordered to maintain a specified distance from the victim.  He may either have

supervised visitation or no contact with his children, and he will be remanded to a 52-week

batterers’ program called “Men Helping Men”, or another anger management program sponsored

by the Probation Department. Those men who fail to attend are reported to Probation for

disciplinary action.  Offenders must surrender all firearms within 24 hours of the receipt of the

restraining orders and are expressly prohibited from purchasing guns during the duration of the

orders.

Violations of Restraining Orders:

Noncompliance with any terms of restraining orders is a crime.  Violators can be arrested and

brought into court.  Minor violations can result in a sentence of community service and/or a fine.

Major violations can carry a $700 fine with 90 days in jail.  If associated with criminal activity,

violators can be charged as felons, fined up to $20,000 and may be sentenced up to ten years in

prison.

Law Enforcement Reporting of Domestic Violence Crimes:

The Sheriff’s Office and the police departments recognize the need for continuing  training for

dealing with domestic violence crimes.  Training and updated information is available online, on

CD-ROMs and in telecourses posted on the internet. Officers are given Watch Briefings to keep

them aware of recent changes in the law.   Law enforcement must now submit a report to Child

Welfare Services anytime a child is in a home experiencing a domestic violence incident,

whether they are present or not.  Law enforcement officers are required to complete a Suspected

Child Abuse Report (SCAR) including identifying information, type of domestic abuse and

whether the child was present during the incident. Child Welfare Services, upon receiving a

SCAR from law enforcement, will assign a social worker to make a complete assessment to

determine if services are needed. They will inform law enforcement as to the outcome using the

Child Abuse Investigation Report and a letter to the mandated reporter.
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Issues and concerns regarding the use of these protocols that cannot be resolved on a case-by-

case basis are brought to the DA’s Domestic Violence Task Force. This Task Force is composed

of representatives from various agencies and advocacy groups who meet periodically to share

ideas and provide leadership.

Medical Reporting of Domestic Violence Injuries:

As a result of the Attorney General’s Report, Keeping the Promise (see Bibliography #6), a Blue

Shield Foundation funded project, Medical Directions, Inc., is expanding its online training for

physicians in California.  This includes information that would assist them in their legal

responsibility to report domestic violence incidents when victims seek treatment for injuries

either privately or at a hospital emergency rooms or urgent care centers.

Hospital and urgent care centers need to be aware of the importance of using proper codes to

identify domestic violence victims and document their injuries with photographs.

CONCLUSION

Victims of domestic violence who have restraining orders can enhance their level of safety if the

terms of the orders are strictly adhered to, and if law enforcement and other community

resources are properly utilized to support them.  Victims with extended families to help them and

batterers with steady jobs may be more likely to obey the terms of the orders.   Abusers who

understand the impact of their behavior on their children will be more apt to comply with their

orders. All of these agencies, working together, may help domestic violence victims guard

against further abuse.

However, restraining orders offer no protection if batterers don’t keep to ‘stay-away’ distances,

if they don’t surrender their firearms, if visits with their children are not strictly supervised as

ordered, if the abuser doesn’t attend an anger management program or if the restraining orders

are not understood by both parties. Violence can escalate if abusers become vindictive. Cultural

and language difficulties and the shame associated with battering can prevent victims from

reporting these crimes. Police and law enforcement’s varying responses to domestic violence are

also factors (Appendix A).   In 2004, 138 women were murdered in California as a result of
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domestic disputes.  It is not known how many of these women had restraining orders.

Nevertheless, a false sense of security for a victim and her family can sometimes become a

matter of life or death.

FINDINGS

Finding 1:  Victims of domestic violence are often not well informed about resources and

community support available to them.  They are also reluctant to report incidents of abuse for

fear of escalating violence, embarrassment, and/or possible separation from their children.

Finding 2: Research shows the impact of domestic violence on children has a lasting effect in

that such children have a strong tendency to experience “the cycle of violence” in their own adult

relationships and/or become abusers themselves.  (Bibliography #8)

Finding 3: Arrests for domestic violence by law enforcement is inconsistent across law

enforcement agencies. (Appendix A)

Finding 4: Despite the law requiring firearms to be surrendered when an EPO is issued, this is

not always done.  (Appendix B, Tables 7 & 8).

Finding 5: According to information provided to the Grand Jury, participants in counseling

groups may go for several weeks without attending meetings before the Probation Department is

notified.  If a probationer fails to comply with the mandated number of sessions, he is returned to

court for violation of probation, and an arrest warrant may be requested.

Finding 6: A batterer who has been convicted of a domestic violence crime and is on probation

has a Criminal Protective Order (CPO) preventing him from contact with the victim.  When the

terms of his probation expire and the CPO is no longer in effect, the Probation Department will

conduct an assessment before recommending to the court whether he can be reunited with his

family. Batterers with Family Court orders, however, are not assessed, and often repeat their

violent actions after the victim takes him back.
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RECOMMENDATIONS

Recommendation 1:  Information about local resources and services for victims of domestic

violence and their children should be disseminated widely through the use of public service

announcements in local media outlets and placed on the county’s web site.  (Findings 1 & 2)

Recommendation 2: Domestic violence training for law enforcement officers, dispatchers and

first responders is readily available and needs to be considered an essential element in their

training. (Finding 3)

Recommendation 3: Training for law enforcement officers should include a heightened

awareness of the need for EPOs, where appropriate, in handling incidences of domestic violence.

(Appendix E).  When issuing EPOs, law enforcement should distribute bilingual brochures

describing the steps to be taken to ensure the safety of each party present at the scene.  (Findings

1 & 3)

Recommendation 4: Law enforcement officers should make every effort to insure that batterers

surrender their firearms, in accordance with federal and state law. (Finding 4)

Recommendation 5: Batterers with stay-away orders from Family Court should be required to

undergo a formal assessment prior to family reunification. (Finding 5)

REQUIRED RESPONSES

o The City of Arroyo Grande Police Department, Due 08/09/06 (Findings 1 & 3 and
Recommendations 2, 3 & 4)

o The Arroyo Grande City Council, Due 09/08/06 (Findings 1& 3 and Recommendations
2, 3 & 4)

o The City of Atascadero Police Department, Due 08/09/06  (Findings 1 & 3 and
Recommendations 2, 3 & 4)

o The Atascadero City Council, Due 09/08/06  (Findings 1 & 3 and Recommendations 2, 3
& 4)

o The City of Grover Beach Police Department, Due 08/09/06  (Findings 1 & 3 and
Recommendations 2, 3 & 4)

o The Grover Beach City Council, Due 09/08/06  (Findings 1&3 and Recommendations 2,
3 & 4)

o The City of Morro Bay Police Department, Due 08/09/06  (Findings 1 & 3 and
Recommendations 2, 3 & 4)
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o The Morro Bay City Council, Due 09/08/06  (Findings 1 & 3 and Recommendations 2, 3
& 4)

o The City of Pismo Beach Police Department, Due 08/09/06  (Findings 1 & 3 and
Recommendations 2, 3 & 4)

o The Pismo Beach City Council, Due 09/08/06  (Findings 1 & 3 and Recommendations 2,
3 & 4)

o The City of Paso Robles Police Department, Due 08/09/06  (Findings 1 & 3 and
Recommendations 2, 3 & 4)

o The Paso Robles City Council, Due 09/08/06  (Findings 1 & 3 and Recommendations 2,
3 & 4)

o The City of San Luis Obispo Police Department, Due 08/09/06  (Findings 1 & 3 and
Recommendations 2, 3 & 4)

o The San Luis Obispo City Council, Due 09/08/06  (Findings 1 & 3 and
Recommendations 2, 3 & 4)

o The County of San Luis Obispo Sheriff’s Department, Due 08/09/06  (Findings 1 & 3
and Recommendations 2, 3 & 4)

o The County of San Luis Obispo Probation Department, Due 08/09/06  (Finding 5 and
Recommendation 5)

o The County of San Luis Obispo Board of Supervisors, Due 09/08/06  (All Findings and
Recommendations)
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Appendix A

2004 Domestic Violence (DV) and

Restraining Order (RO)

Statistics

for

San Luis Obispo County
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Appendix B

Orders After Hearing (OAH)

and

Criminal Protective Orders (CPO)

as listed in

Domestic Violence Restraining Order

System (DVROS)

as of

May 11, 2004 and October 18, 2004
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Appendix C

Temporary Restraining Order

and

Notice of Hearing

(Form DV-110)
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Appendix D

SUSPICIOUS INJURY REPORT

(Form OES-920)
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Appendix E

APPLICATION FOR EMERGENCY

PROTECTIVE ORDER

(Form 1295.90)
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